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Several scenarios
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Need for alliances
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The proposal for a social protocol discussed in this report was drawn up by the European Trade Union Confederation (ETUC)
and is being actively promoted by that organisation. Moreover there are several social democratic parties around the EU that
are working actively for this purpose. For example it can be mentioned that the German Social Democrats have an agreement
with the trade union movement to actively promote a social protocol and to further strengthen the EU's social dimension. See
also “Towards a Social Union: Declaration of the PES Ministers for Social Affairs and Employment”
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The working group’s proposals
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1. Introduction




























2. The work of the group
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3. Background
3.1 Free movement – a cornerstone of EU cooperation
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Bartolini, Stefano (2005), Restructuring Europe, Oxford: Oxford University Press
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Scharpf, Fritz V (1999), Governing in Europe: effective and democratic?, Oxford: Oxford University Press
Van Gend & Loos, C-26/62 (1963).
Costa v. Enel, C-6/64 (1964).
Cassis de Dijon C-120/79 (1979), Dassonville C-8/74 (1974).
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However, please refer to Weiler who argues that this development took place with the consent of the politicians. Weiler,
Joseph (2001), The Constitution of Europe, Cambridge: Cambridge University Press.
8
Commission of the European Communities v French Republic, C-265/95 (1997).
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See Ryan, B. The Charter and Collective Labour Law, in Economic and Social Rights under the EU Charter of
Fundamental Rights – A Legal Perspective (2003).
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European Council Regulation (EC) no. 2679/98 of 7 December 1998.
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3.2 “Negative” and “positive” integration
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See Iossa, A. (2012), ”Monti rules”: immunising collective action from market dynamics (or vice versa?), University of Lund.
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The Monti Clause was also the model for similar “protection clauses” in later legislation, namely the Services Directive
(2006/123, Article 1.7) and the Regulation on the prevention and correction of macroeconomic imbalances (1176/2011,
Article 1.3), and in the proposed ”Monti II Regulation” (COM (2012)130, Article 1.2) and Implementation Directive (COM
(2012)131, Article 1.2).
13
The central judgments are: Viking, C-483/05 (2007), Laval, C-341/05 (2007), Rueffert, C 346/06 (2008).
14

See Petterson, Lars Olof (2012), White Paper Laval – Vad hände egentligen i Vaxholm?, Building Workers' Union.
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See Holke, D. and Jonsson, C-M, Negativ och positiv integration på den kollektiva arbetsrättens område, Commemorative
volume for Ronny Eklund (2010).
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3.3 Joint projects with national discretion
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Scharpf 2010
Scharpf 1999
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3.4 An asymmetry
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Gustavsson, Sverker (2006) Hundra år efter Versailles, in Christer Jönsson & Magnus Jerneck (ed) I ledande ställning,
Lund: Studentlitteratur.
19

See for example Danielsson, Johan (2012) Demokrati som hinder för EU:s fria rörlighet – är fri rörlighet för tjänster
förenligt med den svenska arbetsmarknadsmodellen? Stockholm: LO.
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3.5 A dilemma
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See for example contributions to Europaperspektiv 2005 Lissabonstrategin i halvtid.
Radaelli, Claudio & Borras, Susana (2011), Recalibrating the Open Method of Co-ordination, Sieps
Scharpf 2010
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3.6 The destructive effect of crisis policy
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Stefan Clauwaert & Isabelle Schömann (2012) The crisis and national labour law reforms: a mapping exercise,
Working Paper 2012:04, European Trade Union Institute
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http://www.etui.org/Networks/The-Transnational-Trade-Union-Rights-Experts-Network-TTUR

25

Manifesto in which labour and social lawyers in Europe call on the European Union to respect and promote
fundamental social rights in particular in respect of all crisis-related measures. Available via
http://www.etui.org/News/Labour-lawyers-manifesto-urges-EU-leaders-to-respect-fundamental-social-rights
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4. Three central problems




4.1 Fundamental trade union rights subordinated to
free movement



















4.2 Law as the engine of EU integration








17

17

4.3 Effect of crisis policy on fundamental rights
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5. Conceivable solutions
5.1 Introduce a social protocol in the EU Treaties
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ETUC Protocol on the relation between economic freedoms and fundamental social rights in the light of social progress,
http://www.etuc.org/a/5175
27
See Professor Bucker's presentation at the hearing on a social protocol, Swedish Riksdag, November 2012
28

Ahlberg, Kerstin (2008), Vad är ”bestämmelser som rör ordre public”?: A commentary on the judgment in case C319/06 Commission v Luxembourg, Europarättslig Tidskrift.
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5.2 Define “social market economy” and “national
identity”
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Scharpf, Fritz (2010), The Socio-Economic Asymmetries of European Integration or Why the EU cannot be a Social
Market Economy, Sieps
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Ferrara, Maurizio (2005), The Boundaries of Welfare, Oxford: Oxford University Press
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Scharpf 2010, Danielsson 2012
Martinsen Sindbjerg, Dorte (2007), EU for the Patients: Developments, Impacts, Challenges, Sieps.
Michalski, Anna (2013), Europa 2020: EU:s samhällsekonomiska ramverk på gott och ont, in Europaperspektiv 2013
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Bengtsson, Mattias and Kerstin Jacobsson (2013), Europas låga arbetskraftsinvesteringar – ett högt pris att betala?,
in Europaperspektiv 2013
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Armstrong, Kenneth A (2012), EU social policy and the governance architecture of Europe 2020, Transfer 2012: 285-300
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5.3 Create more minimum regulations at EU level
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Ibid
Hettne, Jörgen (2010), Kan Lissabonfördraget minska EU:s sociala underskott?, Sieps
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See Häcker, Björn (2012), The Fiscal Treaty Needs a Protocol Extension to Include Economic Growth, Employment
and Social Cohesion, Friedrich Ebert Stiftung.
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6. Scenarios in the near future
















1) Full treaty change (ordinary revision procedure) 
 








2) A partial amendment (simplified revision procedure) 
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http://europa.eu/rapid/press-release_IP-12-1272_en.htm
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3) Accession of new member states 
 

4) Agreements outside treaties  





5) Europe à la carte  
 



6) Enhanced cooperation  












7) Muddling through  
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7. How should the labour movement
act in different scenarios?





7.1 If there is a treaty change
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7.2 If there are no treaty negotiations






























27


































40

Article 20.1 TEU Member States which wish to establish enhanced cooperation between themselves within the framework of
the Union's non-exclusive competences may make use of its institutions and exercise those competences by applying the
relevant provisions of the Treaties, subject to the limits and in accordance with the detailed arrangements laid down in this
Article and in Articles 326 to 334 of the Treaty on the Functioning of the European Union. The enhanced cooperation is to aim
to further the objectives of the Union, protect its interests and reinforce its integration process.
41

See Report of the Committee of Experts on the Application of Conventions and Recommendations,
www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_205472.pdf
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Detailed descriptions of the rules and procedures for initiatives can be found here http://ec.europa.eu/citizensinitiative/public/welcome. See here for ongoing initiatives; EU Citizens' Initiatives, Official Register,
http://ec.europa.eu/citizens-initiative/public/initiatives/ongoing.
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This procedure was used for example in the introduction of a protocol on the concerns of the Irish people on the Treaty of Lisbon.

30

30

8. Conclusion
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APPENDIX: ETUC proposal for a Social
Progress Protocol
Protocol on the relation between economic freedoms and fundamental
social rights in the light of social progress
THE HIGH CONTRACTING PARTIES,
HAVING REGARD to Article 3(3) of the Treaty on the European Union,
CONFIRMING their attachment to fundamental social rights as defined in the European Social Charter signed at Turin on 18
October 1961 and in the 1989 Community Charter of the Fundamental Social Rights of Workers,
RECALLING that the Union shall work for a highly competitive social market economy, aiming at full employment and
social progress, (Article 3(3) sub par. 1 of the TEU)
RECALLING that the single market is a fundamental aspect of Union construction but that it is not an end in itself, as it
should be used to serve the welfare of all, in accordance with the tradition of social progress established in the history of
Europe;
WHEREAS, in accordance with Article 6(1) of the Treaty on the European Union, the Union recognises the rights, freedoms
and principles set out in the Charter of Fundamental Rights and in particular the fundamental social rights enshrined in this
Charter,
BEARING IN MIND that, according to Article 9 (new horizontal social clause) of the Treaty on the Functioning of the EU,
in defining and implementing its policies and activities, the Union shall take into account requirements linked to the
promotion of a high level of employment, the guarantee of adequate social protection, the fight against social exclusion, and
a high level of education, training and protection of human health,
HAVING IN MIND that the Union and the Member States shall have as their objectives the improved living and working
conditions, so as to make possible their harmonisation while the improvement is being maintained (Article 136 (1) EC Treaty
= Article 151(1) TF EU),
RECALLING that the Union recognises and promotes the role of social partners, taking into account the diversity of national
systems, and will facilitate dialogue between the social partners, respecting their autonomy (Article 136a new = Article 152
TF EU),
WISHING to emphasise the fundamental importance of social progress for obtaining and keeping the support of European
citizens and workers for the European project,
DESIRING to lay down more precise provisions on the principle of social progress and its application;
HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on the European Union and to the
Treaty on the Functioning of the European Union:
Article 1 [Principles]
The European social model is characterised by the indissoluble link between economic performance and social progress, in
which a highly competitive social market economy is not an end in itself, but should be used to serve the welfare of all, in
accordance with the tradition of social progress rooted in the history of Europe and confirmed in the Treaties.
Article 2 [Definition of social progress and its application]
Social progress and its application means in particular:
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The Union
improves the living and working conditions of its population as well as any other social condition,
ensures the effective exercise of the fundamental social rights and principles, and in particular the right to negotiate, conclude
and enforce collective agreements and to take collective action,
in particular protects workers by recognizing the right of workers and trade unions to strive for the protection of existing
standards as well as for the improvement of the living and working conditions of workers in the Union also beyond existing
(minimum) standards, in particular to fight unfair competition on wages and working conditions, and to demand equal
treatment of workers regardless of nationality or any other ground,
ensures that improvements are being maintained, and avoids any regression in respect of its already existing secondary
legislation.
The Member States, and/or the Social Partners,
are not prevented from maintaining or introducing more stringent protective measures compatible with the Treaties,
when implementing Union secondary legislation, avoid any regression in respect of their national law, without prejudice to
the right of Member States to develop, in the light of changing circumstances, different legislative, regulatory or contractual
provisions that respect Union law and the aim of social progress.
Article 3 [The relation between fundamental rights and economic freedoms]
Nothing in the Treaties, and in particular neither economic freedoms nor competition rules shall have priority over
fundamental social rights and social progress as defined in Article 2. In case of conflict fundamental social rights shall take
precedence.
Economic freedoms cannot be interpreted as granting undertakings the right to exercise them for the purpose or with the
effect of evading or circumventing national social and employment laws and practices or for social dumping.
Economic freedoms, as established in the Treaties, shall be interpreted in such a way as not infringing upon the exercise of
fundamental social rights as recognised in the Member States and by Union law, including the right to negotiate, conclude
and enforce collective agreements and to take collective action, and as not infringing upon the autonomy of social partners
when exercising these fundamental rights in pursuit of social interests and the protection of workers.
Article 4 [Competences]
To the end of ensuring social progress, the Union shall, if necessary, take action under the provisions of the Treaties,
including under (Article 308 EC Treaty=) Article 352 of the Treaty on the Functioning of the European Union.
(See a similar provision in the Protocol on the internal market and competition)
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